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DETAILED ACTION 
This action is made Non-Final. Claims 1-38 have been examined. 



Claim Rejections - 35 USC § 112 
The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 16 and 17 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

Claims 16 and 17 cite the limitation "wherein the lack of success [in the failing over] is 
due to a lack of an eligible node". However base claim 1 cites "failing the application over fi-om 
the first node to the second node". Such limitations are contradictory. If there is not an eligible 
node, then the application caimot failover from a first node to a second node, which is required 
by the limitation set forth in base claim 1 . 



Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 1-13 and 19-38 are rejected under 35 U.S.C. 102(e) as being anticipated by US 
Patent No. 6,360,331 of Vert et al. referred hereinafter "Vert". 
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In regards to claim 1 and 19, Vert discloses: 

detecting that an application in a first node is to failover (see column 2 lines 35-41); 
provisioning a second node to execute the application responsive to the detecting (see 
column 2 lines 35-41); 

failing the application over from the first node to the second node (see column 2 lines 35- 

41). 

In regards to claim 2 and 20, Vert discloses: 

activating one or more resources used by the application on the second node (see column 
2 lines 35-41 and column 7 lines 35-40). 

In regards to claim 3 and 21, Vert discloses: 

wherein the provisioning comprises installing one or more resources used by the 
application on the second node (see column 2 lines 35-41 and column 7 lines 35-40). 
In regards to claim 4 and 22, Vert discloses: 

wherein the second node has multiple boot capability, and wherein the provisioning 
comprises rebooting the second node from a partition that comprises one or more resources used 
by the application (see column 9 lines 5-11). 

In regards to claim 5 and 23, Vert discloses: 

selecting the second node from a plurality of nodes (see column 9 lines 22-27). 
In regards to claim 6, Vert discloses: 

wherein the second node is executing a different application when selected (see column 9 
lines 22-27). 

In regards to claim 7 and 24, Vert discloses: 
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wherein the selecting comprises verifying that the second node includes hardware that is 
sufficient to execute the application (see column 9 lines 22-27). 
In regards to claim 8 and 25, Vert discloses: 

adding the first node to the plurality of nodes to be selectable for provisioning (see 
column 4 line 63 to column 5 line 5). 

In regards to claim 9 and 26, Vert discloses: 

wherein the first node is included in a cluster being used to execute the application, and 
wherein the method further comprises adding the second node to the cluster (see column 4 line 
63 to column 5 line 5). 

In regards to claim 10 and 27, Vert discloses: 

wherein the detecting comprises detecting that the performance of the application 
executing on the first node is less than a threshold performance level. Vert discloses sending 
periodic messages, called heartbeats, to detect the communication path is good and other system 
are operational (see column 5 lines 30-35). In the event of a communication failure (no 
heartbeat), the system fails over to one or more active systems (see column 5 lines 48-52). The 
heartbeats represent the performance of the application. When heartbeats are not received, the 
application performance on the first node is less than threshold performance level. 

In regards to claim 1 1 and 28, Vert discloses: 

wherein the performance is less than the threshold performance level for at least a 
predetermined time interval. Vert discloses sending periodic messages, called heartbeats, to 
detect the communication path is good and other system are operational (see column 5 lines 30- 
35). In the event of a communication failure (no heartbeat), the system fails over to one or more 
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active systems (see column 5 lines 48-52). The heartbeats represent the performance of the 
application. When heartbeats are not received within a period of time, the application 
performance on the first node is less than threshold performance level for at least a 
predetermined time interval. 

In regards to claim 12 and 29, Vert discloses: 

wherein the detecting comprises alternatively detecting a failure in a service group 
including the application (see column 9 lines 5-15). 
In regards to claim 13 and 30, Vert discloses: 

wherein the detecting comprises detecting a failure in a service group including the 
application (see column 9 lines 5-15). 

In regards to claim 31, Vert discloses: 

a plurality of nodes, wherein a first node of the plurality of nodes is configured to 
monitor performance of an application executing on a second node of the plurality of nodes 
during use (see column 5 lines 40-45), and wherein, in response to a detection that the 
application is to failover from the first node, a third node is configured to be provisioned to 
execute the application and wherein the application is failed over to the third node during use 
(see column 2 lines 35-41). 

In regards to claim 32, Vert discloses: 

activating one or more resources used by the application on the second node (see column 
2 lines 35-41 and column 7 lines 35-40). 

In regards to claim 33, Vert discloses: 
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wherein the provisioning comprises installing one or more resources used by the 
application on the second node (see column 2 lines 35-41 and column 7 lines 35-40). 
In regards to claim 34, Vert discloses: 

wherein the second node has multiple boot capability, and wherein the provisioning 
comprises rebooting the second node from a partition that comprises one or more resources used 
by the application (see column 9 lines 5-11). 

In regards to claim 35, Vert discloses: 

wherein the second node is included in a cluster being used to execute the application and 
wherein the third node is added to the cluster (see column 4 line 63 to column 5 line 5). 

In regards to claim 36, Vert discloses: 

wherein the first node is configured to detect that the performance of the application 
executing on the second node is less than a threshold performance level. Vert discloses sending 
periodic messages, called heartbeats, to detect the communication path is good and other system 
are operational (see column 5 lines 30-35). In the event of a communication failure (no 
heartbeat), the system fails over to one or more active systems (see column 5 lines 48-52). The 
heartbeats represent the performance of the application. When heartbeats are not received, the 
application performance on the first node is less than threshold performance level. 

In regards to claim 37, Vert discloses: 

wherein the performance is less than the threshold performance level for at least a 
predetined time interval. Vert discloses sending periodic messages, called heartbeats, to detect 
the communication path is good and other system are operational (see column 5 lines 30-35). In 
the event of a communication failure (no heartbeat), the system fails over to one or more active 
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systems (see column 5 lines 48-52). The heartbeats represent the performance of the application. 
When heartbeats are not received within a period of time, the application performance on the 
first node is less than threshold performance level for at least a predetermined time interval. 
In regards to claim 38, Vert discloses: 

wherein the second node is configured to detect a failure in a service group including the 
application, and wherein the application is to failover from the second node if the second node 
detects the failure (see column 9 lines 5-15). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 14, 15, 17, and 18 are rejected under 35 U.S.C. § 103(a) as being unpatentable 
over Vert in view of US Patent No. 6,944,788 of Dinker et al. referred hereinafter "Dinker". 
In regards to claim 14, Vert fails to explicitly disclose: 
detecting a lack of success in the failing over. 

However, Dinker discloses detecting a lack of success in the failing over. Dinker 
discloses a primary application server and one or more backup application servers (see column 8 
lines 30-33). Dinker fiuther discloses when the primary becomes unavailable, a first backup is 
promoted the role of the new primary (see column 8 lines 30-33). Thus, when the new primary 
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fails or becomes unavailable, a second backup becomes the new primary. The instance when the 
first backup that becomes the new primary fails constitutes a lack of success in the failing over. 

It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to combine the teaching of Vert and Dinker to detect a lack of success in the failing 
over. A person of ordinary skill in the art would have been motivated to combine the teachings 
of Vert and Dinker because Vert is concerned with failover (see column 2 lines 34-41) and 
providing more backups (see column 8 lines 30-33), as per teachings of Dinker, provides 
additional levels of failover. 

In regards to claim 15, Dinker discloses: 

provisioning a third node to execute the application responsive to detecting the lack of 
success, and failing the application over from the second node to the third node. Dinker discloses 
a primary application server and one or more backup application server (see column 8 lines 30- 
33). Dinker further discloses when the primary becomes unavailable, one of the backups is 
promoted the role of the new primary (see column 8 lines 30-33). When the new primary 
becomes fails or becomes unavailable, another backup becomes the new primary, indicating 
provisioning a third node to execute the application responsive to detecting the lack of success, 
and failing the application over from the second node to the third node 

In regards to claim 17, Dinker discloses: 

wherein the lack of success is due to a lack of an eligible node, and wherein, if detecting 
that the application is to failover is due to a failure in a service group including the application, 
the method further comprises notifying an administrator (see column 13 lines 5-15). 

In regards to claim 18, Vert fails to explicitly disclose: 
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determining that a performance level on the second node is less than a threshold; 

provisioning a third node to execute the application responsive to the determining; 

failing the application over from the second node to the third node. 

Dinker discloses a primary application server and one or more backup application server 
(see column 8 lines 30-33). Dinker further discloses when the primary becomes unavailable, one 
of the backups is promoted the role of the new primary (see column 8 lines 30-33). When the 
new primary becomes fails or becomes unavailable, another backup becomes the new primary, 
indicating provisioning a third node to execute the application responsive to the determining, and 
failing the application over from the second node to the third node. Dinker also discloses the fact 
the primary application is unreachable may be discovered by a heartbeat mechanism (see column 
1 1 lines 49-51). When heartbeats are not received, the application' performance level on the 
second node is less than a threshold. 

It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to combine the teaching of Vert and Dinker to determine that a performance level on 
the second node is less than a threshold, provision a third node to execute the application 
responsive to the determining, and failing the application over from the second node to the third 
node. A person of ordinary skill in the art would have been motivated to combine the teachings 
of Vert and Dinker because Vert is concerned with failover (see column 2 lines 34-41) and 
providing more backups (see column 8 lines 30-33), as per teachings of Dinker, provides 
additional levels of failover. 
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Conclusion 



The prior art made of record and not relied upon is considered pertinent to applicant's 



disclosure. 



See PTO 892. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Emerson C Puente whose telephone number is (571) 272-3652. 
The examiner can normally be reached on 8-5 M-F. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Robert W Beausoliel can be reached on (571) 272-3645. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EEC) at 866-217-9197 (toll-free). 
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